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IN THE ochurr COURT OF KANAWHA corf ”w&éé:r VIRGINIA

HILLIPALLEN DIRIA | . ”UHJU?-'H o o 19

- ALLENSJEWELRY SERVICE, S
L SR
| | Plalntlff - '
v e CIVILAGTION NO. 13-G-260

(BCD Judge Thomas C. Evans, 1Il)

. REEDS JEWELERS OF
NORTH CAROLINA, INC.,
“ . a North Carolina corporation,
+ . and TIM HADDEN,

3 ‘;-Defendents.

FINDINGS OF FACT AND RECOMMENDATION TO THE CHIEF JUSTICE

(Re: Deferidenfs’ Motion}fo Refer Civil Action to the Business Court Division)

On June 6 2013, thls civil ac’aon came on for hearing before the undersrgned
Crrcurt Judge a Busmess Court Division Judge 1 for a hearrng pursuant fo the Order of
the Chlef Justice to conduct a hearing and receive e\ndence and argument and to make
fi nd:ngs of factand a recommendaflon regarding the’ Defendan‘ts Mot:on to Refer 'to the
| 8usmess Couri DMSlon | ' | H
The Plarntrff Phllllp A[Ien, d/bla Allen s Jewelry Ser\nce ("Ailen") appeared by
| | r;eunsel James M. Pierson and the Defendants' REEDS JEWELERS OF NORTH
o CAROLINA INC and TIM HADDEN also appeared by counsei Mark Adkins.

The Court havmg heard the arguments of respectwe counsel does hereby submit

1 The undersrgned Clrcurt Judge was appolnted to hear thrs matter upon the order herein entered
by Judge Christopher Wiikes, Chair of the Business Court Division.
1

a5
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" the foliowing findings of fact and recommendation to the Chief Justice of the Supreme

" Court of Appeals of West Virginia as follows:

Findings of Fact
1. | The Plaintiff operated as an ind_ependenf contractor on the‘ premises of the
Cherleston Town Genter !ocatlon of Reeds Jewelers of North Carohna Inc.( herein
B _. "Reeds Jewelers™) i in Charleston Kanawha County, West Virglnza
Plazntiff prowded jewelry service work pursuant to a written contract with the
Defendant  The contract authorized Plaintiff to work on the premises of the Defendant
Reede Jewe!ers; Inc. at the Tewn Center Mall and to use machinery of Reeds Jewelers to
‘ perform‘jewelry service werk; Such machinery included a bufﬁng machine. The contract
previded that Defendant Reeds Jewelers would pay Plaintiff a piece rate for his labor for
Reeds Jewelers and te reimburse Plaintiff for materials prc)\fided to perform the service
‘vyork‘, if any, for Reeds Jewelers' customers.
Tne-c;ontract was ter:minable by either party with or without cause.
The dispute centers around a container of “sweepings’ ahd material from the filters
of tﬁe machinery located on the premises which was apparently collected and stored by
‘ 'Plamt:ff over a con51derable period of time. |
Defendants appropnated the “sweepings” that had been co!lected and stored by
the Plalntlff |
| ' Defendants ended the contract with the Plaintiff thereafter when a dispute arose
about the ownership of the “sweepings.”

The value of the “sweepings” is alleged to have been $19,000.00.
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2. Th‘e‘ Plaintiff asserts that this matter involves tortious conduct by the
" Defendants and dispnjtes aﬁsing thereafter over the busihess. contract between the
partiés. . | |
3.  That the Defendants assert that the ownership and control of business
assé’ts, and the interpretation of the contract between the parties, are the crux of this
case. | | | | |
| 4 | | The téxt of Trial Court Rule 29.04 reads in pertinent part, as follows:
Trial Court Rule 29..04, Deﬁhiﬁons.

For purposes of this Rule, the following definitions apply:

* (a) "Business Litigation” — one or more pending actions in circuit court in which:

1. the principal claim or claims involve matters of significance to the
fransactions, operations, or governance between business entities; and

C2. the dispute presents commercial and/or technology issues in which
specialized treatment is likely to improve the expectation of a fair and reasonable
resolution of the controversy because of the need for specialized knowledge or
expertise in the subject matter or familiarity with some specific law or legal
principles that may be applicable; and .........

5. The defendants asserted that this matter is appropriate for the Business
Court Division, because the validity of the plaintiff's claims will be controlied by the terms
of the confract between plaintiffs and Reeds Jewelers, Inc. which raises complex issues
of contract interpretation.

B. ‘The Plaintiff argues that this case is primatily a tort case and the breach of

bontract is ancillary to the commission of the tort committed by the Defendant. Plaintiff

“further arg{ze's that this case does not present any commercial or technology issues which
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jmakcas:. spemahzed reatment necessary to improve the expectatlon of a fair and

" reasonable resolutlon Furtherf Plaintiff asserts that there is no need for specialized

kncwledge‘ or expertise in the subject matter or famlharrty with some specific law or legal

pﬁhc‘iples. '
Defendant TIM HADDEN is a managetial employee of Reeds Jewelers and was

the employee that allegedly appropriated the “sweepings.”

Recommendation

| Cértainly,rthis civil action involves parties engaged in a business relationship, and

| itis aiso accurate that the business oontract defines the rights and obligations of each

- parly and will be the basis for resolv:ng this dispute. Therefore, the requirements of 7r.

Ct Rule 29.04(a)(1) are plainly met.

However in order to amoun’t to “Business Litigation” under Tr. Ct. Rule

29, 04(a)(2) the case must a!so present "commercml and/or technology issues in which

' spec;al;zed treatment is likely to improve the expectation of a fair and reasonable

resolution of the controversy because of the need for specialized knowledge or expertise

in the subj'ect matter or familiarity with some specific law or legal principles that may be

a appllcabie

After havmg considered the submlssmns of the partles it is recommended to the
Chief Justice that the motion to refer to Business Court Division be denied. Basic rules

of construction of contracfs and, perhaps, general property law will be the basis for

~deciding the linchpin issue of thé case, i.e., who owned the sweepings generated by
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Pla;ntlffs work on Defendan’ts premises using Defendants’ ‘equipment and machinery
pursuant to the contract ex1stmg between Plarntlff and Reeds Jewelers. There are no

' .oornme_rcial and/or technology issues that require specialized treatment by the court,
There will not be any requirement of specialized knowiedge in the subject matter of the

: diépute nor ahy requirement that the Judge be familiér with some specific law or legal

| principieé in ‘o_rder to provide an expeditious and fair resolution of the issues in the case.
| | | | Conciue.ion

Based on the foregoing, itis recommended that the Defendants’ Motion to Refer to

the Business Court Division be denied and overruled.

Made this the 10" day of June, 2013:

Ay /J&(M

Thomas C. Evans, lll, Circuit Judge
- Fifth Judicial Circuit
Business Court Division Judge

\\\\} Masst,&almé £
Udmté !Hﬁaqﬁ
lem: Judge Ghocky



