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DearJlIdg~ 

The Judici8J Investigation Commission reviewed the f8xed inform8tion you sent on 
March 6, 2008 concerning (l statement you wish to use in your upcoming campaign. In a recent 
conference caJl the members reviewed your request. Their opinion is as fol1ows: 

An advisory opinion orthe Commission is not binding on the Judicial Hearing Board or 
the Supremt' Court of Appeals of West Virginia, the ultimate arbiter of judicial disciplinary 
issues. Compliance with an opinion of the Commission wilJ be admissible in any subsequent 
disciplinary proceeding involving a judge. 

In Republican Partv of Minnesota v. White, ]22 S. Ct. 2528 (2002), the Supreme COllrt 
decided by a 5-4 vote that, under the First AmencJment, states cannot prohibit a candid~l1e for 
judicial officc from 'annollnc[ing] his or her views on disputed legal or political issues." The 
"Announce Clause" provided that a judgt' shall not "announce his or her views on disputed legal 
or pol itical issues." When White was dccided, only cight states had some version or the 
Annoullce Clause (which \vas part of tllC 1972 ABA Model Code ofJudiciaJ Conduct). 

West Virginia dot'S not have the announCe ehluse in its Code of Judicial Conduct. 
11owcvcr, the Commission's advice to judici;ll candidates about permitted c;lJ11paign specch has 
been based on our interprct<ltion of Canons 5A(3)(cI)(i) and (ii), the rules against making pledges 
or promises of conduct in oHicc ;md ,lg;linst making statements which appellr to cOll1mit the 
candidates to the outcomes of cases. J11 the past the commission has counseled candidates 
against announcing views on disputed social and legal issues. 
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In this advisory opinion the Commission is amending its prior advice about certain 
camp'lign speech wherc it concludes that its prior limitations on campaign speech would not be 
enforceable under White. 

However, it is important to note that the West Virginia Supreme Court of Appeals has not 
changed any of the existing Canons. Therefore the Commission will continue to enforce the 
rules in Canon 5 requiring candidates to maintain the dignity appropriate to the office and to act 
consistently with the integrity and inclependence of tIle judiciary, Canon 5A(3 )(a), to not make 
pledges and promises of conduct in office, Canon 5A(3)(d)(i), and to not make statements which 
commit or appear to commit the candidate vvith respect to cases likely to come before the court. 
Canon 5A(3)(d)(ii). 

The rules governing campaign speech, which bind incumbents and lawyer candidates
 
alike, are:
 

1. A candidate ... for ajudicial office ... shall maintain the dignity appropriate 
to judicial office and act in the manner consistent with the integrity and 
independence of the jud iciary. Canon SA(3)(a). 

2. A candidate ... shall not ... make pledges or promises of conduct in office 
other than the faithful and impal1ial performance of the duties of the office. 
Canon SA(3)(d)(i). 

3. A candidate ... shall not ... make statements that commit or appear to commit 
the candidate with respect to cases, controversies or issues that are likely to come 
before the court. Canon 5A(3)(d)(ii). 

4. A candidate ... shall not ... knowingly misrepresent the identity, 
qualifications, present position, or other fact concerning the candidate or an 
opponent. Canon 5A(3)(d)(iii) 

Analysis 

It is expected by the ComJl1ission th,ltjuclici,ll candidates in West Virgini,1 will conduct 
themselves in a m,ll1ner that will promote tIle imp,lrtiality and integrity orthe judiciary during 
their campaign and not look at the Whitc decision a::i a tool for avoiding disciplinary charges. 
However, the Commission acknowledges that the White decision permits candidates under the 
first amendment to state their general views about disputed social and legal issues. White and 
]1ost-White case teach that candidates have a constitutional right to state their views on, for 
example, 8bortion or tJle death penalty, to characteriLc themselves as "conservative" or "tClugll 
on crime," or to express themselves on any number of other philosophies or perspectives. \Vhite 
:I1so te<lClleS th,lt \vl1ile ,I candidate may have views on dis])llted issues and m,ly anllounce them. 



The Honorable 
March 24, 2008 
Page Three 

once elected, the judge must be able Lo listen to the arguments of all litigants and give each due 
consideration. 

White did not give a candidate tIle right to express bias toward a particular class of 
litigants. The post-White cases upholding the Ccll10ns prohibit candidates from binding 
themselves, or appearing to bind themselves, to take action against particular kinds of parties a 
candidate cannot say that he or she would "assist" the police or say that he would use "high bail" 
and "harsh sentences". to those who com~ from Washingto~l, DC to_ County to sell 
drugs. The Canons sll11 protect a l1tlgants nght to a meanll1gful opportul1lty to be heard. 

WhelO} a judicial candidate makes more specific campaign statcmcnts, such as "those who 
bring drugs into_County for sale should be dealt with harshly." When there is the 
likelihood that a~ that charge will be before that judge, the Judge runs tIle risk or 
violating the "commitment" clausc and/or the "promises" clause. 

Clearly, a statement indicating that as judge you will rule in a particular way violatcs the 
"commitment" clause and the "promises" clause. And, even where the campaign promise does 
not violate Canon 5, a statement of dealing with a certain category of accused persons harshly 
may invite future recusaJ requests, or even mandate recusal on future cases. This would not, of 
course, be consistent with the proper performance of your jlldicial dllties and with the proper 
administration of justice. Jt is all right to state your position of concern about drugs coming into 

_ County and your determination to set those cases promptly for trial. However, a 
statement that appears to constitute a mere expression of fact, such as a judge's reference to a 
record of imposing harsh penalties in criminal cases or being "tough on crime," statements not 
prohibited by thc canons, may be considered an implied promise of future conduct and subjects 
the judge to criticism by calling into question his or her ability to rule in each case on the 
evidence and the law. 

A judge has to be carefulthal what he or she says does not represent a bias against 
criminal defcndants who later may appear beCore the judge. For example, an expressed 
philosophy that "All drunk drivers should spend some time in jaiL" probably fal]s somewhere 
between a pledge of future conduct and a permissible statement about how properly to address a 
societal problem. This statement is not necessarily inconsistent with a pledge 10 address each 
case on its merits, but certainly invites criticism on the basis that future defendants accused of 
that crime 1ikely \vil] have little faith that the .iudge will enteliain a legitimate plea j~)r leniency 
and, therefore, may seek and deserve thejudge's disqualification. 

The Commission is also of the opinion that While docs not mean that candida1cs arc 
obligateci to answer questions about their \iews on social and legal issues. They may tuke the 
position that their opinions are not relevant to their obligations as judges to follow the law and to 
rule on each case on its facts and merits. J\ncl, opponents of those candidates who express thell' 
views can criticize their opponents for those expressions for that same reason. 
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Conclusion 

For the reasons stated, it is the opinion of the Commission that you should not advertise 
that YOLll" judicial philosophy is that those who bring drugs into-'County for sale should 
be dealt with harshly. 

The Commission ackno'vvledges that the answers to many questions abollt c3mpaign 
speech will have to be addressed as they arise, and in context, and are not subject to blanket 
3pproval or disapproval. The Commission will attempt to answer campaign speech questions 
within a reas011Clble period of time. 

lt is hoped that this opinion fully addresses you concerns. Should you have any other 
question please do not hesitate to contact the Commission. 
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Fred L. Fox, II,' Chairperson 
Judicial Investigation Commission 
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