BEFORE THE JUDICIAL INVESTIGATION COMMISSION OF WEST VIRGINIA

IN THE MATTER OF |
MAGISTRATE WARD HARSHBARGER, Il . -~  COMPLAINT NO. 022015
MAGISTRATE FOR KANAWHA COUNTY . T ' :

‘ PUBLiC ADMONISHMENT OF MAGISTRATE WARD HARSHBARGER, _Il_l_ ‘

The matter is before the Judrc:al lnvestsgataon Commrsslon upon a comp!alnt flled on January 8 .

____5‘2015 settlng forth certaln allegat:ons agamst Ward Harshbarger III Maglstrate for Kanawha County

here[nafter "Respondent ) An the Comp(amt |t was alleged that Respondent engaged in ex porte.«w

R commumcatton wrth both parties ina cuvii surt at separate tlmes and falled to tlmely enter a judgment n it

h 'matter in wolataon ofthe Code ofJudncuai Conduct

_upon recelpt of the complamt

. an anvestrgatron was conducted pursuant.to the Ru!es of }udtcralr

]scrplrnary Procedure After a rev:ew of the comp!amt the Respondent s wrltten reply, tho lnformatlon

:*.and documents obtalned from the rnvestlgatlon and the pertrnentLCanons contamed en the Code of

S _‘ udlcrat Conduct the West Virgtnia Judtcral !nvestrgatlon Commlssion (herernafter Commtsslon”) found__.;:

iprobable cause e to beheve that Respondentwolated Canons 1A 2, 3B(Z)r 35(7) and 33(3) atits May 22,

‘-':-.2015 meetrng and orders that ho be publrcly admonlshed pursuant to Rules 1 11 and Ruie 2 7(c:) of the
,Rules ofJudrcral Dascupllmry Procedure as set forth In the foliowmg statement of facts and eonclusmns

STATEMENT OF FACTS

: Respondentlbec-a-me a Magrstrato on January 1 1981 a.nd has, contmuously served 1n thet
ceoauty since that time, Respondent has been the SUbjECt of judicial drsoaplmo on three prior occes.rons -
|n_1$84, the Supreme Court censured Respondent for neglect of duty in violatlon of Canon 3 of the West ..
Virginia _}udiolai Code of Ethics which provided in pertinent part that “the judtcial duties of a judge take
precedence aver all his other activities. His judicial duties include all the dutres of his office nrescribe_.d___

by law.” See In re Harshbarger, 173 W. Va. 206, 314 S,E.2d 79 (1984). In 1994, the Supreme Court




admonished Respondent for a violation of Canon 2A of the current Code of judicial Conduct in in re
Harshbarger, 152 W, Va.—78 450 5.E.2d 667 (1994). In 2014 Respondent was censured and fined for
woiattng Canons ZA 3A, 3B(1), 3B(2), 3B(7), 38(8) and 3C(2) of the Code ofJudlmai Conduct See In the

Muatter of Horshborger, Supreme Court No. 14 0306 {WV 5/27/2014)

n May 2014 Tlmothy Johnson agreed to purchase a 2003 Cadnlac Escalade from Abderhmane P

"*_-;;fEIoirzaZI for approxlmately $S 700 00 in furtherance of the sale, Mr Johnson gave Mr Elolrzam

' ‘Si 000 00 as an Il‘llltlal down payment On or about }une 18 2014 Mr Johnson gave Mr Eiolrzazn an

R addltlonal $2 350 OO .On the same day, Mr ElOtrzaZ| gave possessnon of the vehicle to Mr. Johnson '

. iHoweve, Mr E!ourzazn never gave Mr Johnson a bill of sale or the tltle to the vehlcle At some po:nt M.

:'='-EIO|rza?t requested flnal payment and Mr Johnson refused unttl he recetved tltle to the vehlcle‘

‘ Meanuwhile, Mr. Johnson had taken the vehlcle to MAACO for repa|r '

' Seemlngly ata standstill over the tlt!e and remammg payment Mr Elowzazt texted Mr Johnson_',‘

““on or about éune 23, 2014 and totd him that he would refund his money and sell the car to someone

else Mr Johnson agreed to the propomtton. When he had not received hls money, Mr johnson texted

Mr, Elolrzazl on July 1, 2014 and demanded that he repay him $3,350.00 or meet him at DMV and sign

the title over in a clerk’s presence. Later that same day, Mr Eiolrzazl and his friend, Dnght Ford, went
to Kanatyhe Maglstrate Court and filed suit agamst Mr. Jehnson. |

According to, Mr Elo]rz.azl, the two men met with Respondent at the courthouse and dlscussed
the situation before ﬁllng suit, Mr. Elotrzatl said Respondent told thom to file the lawsuit, However heﬁ‘
does not.rememher any, ¢onversation about re-taking possession of the vehicle. Mr, Ford stated that
the two men went straight to the Magistrate Clerk’s Office and filed suit tvhen they got to the
Courthouse, According to Mr. Ford, the two men had a discussion with Respondent about re-taking
possession of the vehicle at a later date. Mr, Ford toid the JIC Investigator the following:

They went to Magistrate Harshbarger and explained the whole situation to him. They
picked Magistrate Harshbarger because he was the first Magistrate they came across
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who was not busy. Magistrate Harshbarger listened and asked Ford if the parties had

any possibility of working the situation out. When Ford said no, Magistrate Harshbarger

then said that the only way to work it out would be in court, Magistrate Harshbarger

did not give them permission or telt them that it was ok to get the car, Ford explained

the dispute, relating that [Mr. Eloirzazi} still had the title and that the MAACO manager

was going to start charging a fee if the vehicle was not remaved right away. Ford also

explained that Johnson would not respond to calls from either Ford or the MAACO shop.

in retrospect, Ford was trying to let the Magistrate play “Devil’s Advacate.” Ford was
~ pretty sure they had the right to ta ke the vehicle based on having the title and Johnson's
' '”abandonmg the vehicle at MAACO.

Respondent does not recall the conversanon Nonetheless, Respondent told the JIC Investsgatorr Lo
that It was concewabie that he had a snnrlar conversatlon wath someone about a dispute while srttung in ..
Day Court because _people often discuss their problems there. Respondent acknowledged that in a
‘5|mllar snuatron he may counsei someone to file suit and to go ahead and take possessron of the vehicle
rf he or she were the Iegal owner Respondent stated that he wouid not have heard the problem or
offered an opinion if 5u1t,had already been filed and he was the appointed judge for f__ear of having
nnproper ex porte communlcataon

On or about August 8, 2014 Mr. Ford sent Mr. Johnson a text message advlsmg him that they
had retreeved the vehicle from MAACO:

Tim the magisirate ask me when could you have it paid off. | said | don’t know and we

tried calling you from the courthouse and we told them that we would not drive it.

IW]e talk to u to see. {H]e ask me when the last time you had paid and we told them

will walt until we here from u. {H]e only got the car because the owner said if he didn't

have 2800 to fix it to come get It because he could not contact you, [Hle ask the judge

to go get it and he said yes because the . .,

Respondent was ultimately assigned the case. Mr, Johnson filed his answer and a counterclaim
agalnst Mr. Eloirzazi on August 11, 2014. On October 7, 2014, Mr. Johnson filed a motion asking to add
Mr. Ford to his counterclaim. A hearing was set for October 29, 2014, On the appointed day, Mr.
Johnson appeared with his attorney, Trent Redman, Esquire, but Mr. Eloirzazi and Mr. Ford falled to

appear, Respondent issued a ruling from the bench in which he dismissed the civil complaint against

Mr. Eloirzazi, awarded Mr, Johnson $3,350.00 on his counterclaim and gave Attorney Redman $10.00 in




attorney fees from Mr. Eloirzazi and Mr. Ford. On the case file jacket, Respondent wrote, "10/29/14 @
9: 45 aum, Dismrss No Show PH to Tirn Johnsan Judgement aga:nst Abderahmane Eloirzazi and Third

Party Dwrght Ford for 3350 + 10 Atty Fee." However Respondent never reduced the judgment ic a

wrrtten order even though Attorney Redman had submltted a proposed Final Judgment and Order for_.__ L

hls stgnature on October 31 2014

f-\Respondent claemed he chd not enter a flnal order tn the case because Attorney Redman wanted .

1o appeal the attorney fee award to Crrcurt Court He sald that Attorney Redman s appeai would be FEITIR

B :"mterlocutory and therefore hacl to be demded before judgment was ofhcrally rendered Respond ;

Sdld he | mtended to keep the case open and not enter a Judgment pen ng the outcome of the appea!

"."“'On November 3 2014 Mr Elo:rzazt and/or Mr Ford went to Day Court and spoke wrth

‘ Respondent and explamed why they did not attend the October 29 2015 heanng Respondent sald he

tned to explarn that they needod to frle a Motion to Set Aside Judgment At some pomt though, )

Respondent drafted the document for them ona form Motron
Respondent adm:tted to wntmg ali pertinent information contained en the Motlon to Set A51de _

:S'Judgment Respondent drd not mark whether the motton was granted or demed but drd indrcate that‘;‘" '

.the case should be set for hearing Respondent told the JIC Investrgator that he did not grant the R

'Mot;on but merely gave M, Elmrzazu a hearing to address the Issue. Yet, Respondent’s assistant wrote

on the case f: e jacket ”Motron to Set Aside Judgment” and “Reset Case “ The matter was reset'for
L‘}anuary 27.2015, at 930 a.m. | |
Meanwhlle according to Mr. }ohnson and his friend, Mark Gomelz. they kept catlmg the
Magistrate Clerk’s Office to get a copy of the final order reflectinglthe outcome of the Octoher 29, 2014
hearing. They said the magistrate clerks kept tetling them that no order had been entered, When they
were able to talk to Respondent’s assistant, they say that she advised them that the judgment had heen

set aside and gave them the date of the new hearing..




On January 8, 2015, Mr, Johnson filed the instant ethics complaint against Respondent. On the
same day, Mr. Johnson also filed a Motion to Disqualify Respandent in the underlying civil suit. On
January 12, 2015, the Honorable James C. Stucky, Judge of the Cii’CUIt Court of Kanawha County granted
Mr, Johnson 5 motlon and the case_was reassigned to the Honorable Jack Pauley, Magistrate for
Kanawha County The matter was then rescheduled for hearmg to March 27 2015 On March 24, 2015

_ Mr, 3ohnson moved to have the case transferred Magistrate Pauley granted the request and the matter' e

" isnow pendmg‘ b,efore Clrcwt Coo_r.t.‘

_ _,comcwsmms‘

The C0mm|sston by a vote of 6- O determined that probable cause does emst in the instant

complamt and that Ward Harshbarger ill Maglstrate for Kanawha County, vzolated Canons 1A, 24,

313(2) 33(7) and 38(8) of_the Code ofJudrcuaE Concluct Wthh prowde In pertment part.

Canon 1 o
A judge shall Uphold the Integrity and independence of the judlclarv

A, An mdependent and honorablejudacrary is Indlspensable to Justrce in our society, A
_ judge should partrcmate in establishing, maintaining, and enforcmg high standards of ...
conduct, and shall personally observe those standards so that the Integrity and. '
independence of the Judtcrary will be preserved The provisians of this Code are to be
. ;-_construed and applied to further that ObjECt%VB. PR &

.Canon 2:

A judge shall avoid improprrety and the appearance of |mpropriety in all of the judge 5
actwltres

A. A judge shall respect and comply with the law, shall avoid Impropriety and the
appearance of impropriety in all of the judge's activities, and shall act at all times in a
manner that promotes public confidence in the integrity and impartiality of the
judiciary,

Canon 3;

A judge shali perform the duties of judicial office impartially and diligently.

" The Commission consists of six judiclat officers and three lay members. Two judicial officers and one lay member
were not in attendance at the May 22, 2015 meeting.



B. Adjudicative responsibiiities.
{2) A judge shall be faithful to the law and maintain professional competenceinit. .

{7} A judge shall accord to every person who has a legal interest in a proceeding, or that
person's lawyer, ‘the right to be heard according to law. A judge shall not initiate, permit,
or consider ex parte communications, or consider other communications made to the
judge .outside the presence of the parties concerning a pendmg or lmpendlng
proceedmg

(8)A judge shall dispose ofall judmla| matters promptly, effuctently, and falrly

The Commission further determlned that formal dnscipllne was not appropriate under the
circum's_ta-nces. Howéver, the Commission found that the violations were serious enough Fg__warrazwt a
pulsi.ic admonish;nent. The Preamble to fhé Code ofJudicia-:E -Conduct statgsé | i

Our legal system Is based on the principle that an independent, fair and competent
judiciary witl mterpret and apply the faws that govern us. The role of the judiciary is
central to the American concepts of Justice and the rule of law. Intrinsic to all sections
of this Code are the precepts that judges, individually and collectively, must respect and
honor the jUdIClal office as a public trust and strive to enhance and maintain confldence
in our legal system, The judge is an arbiter of facts and law for the resolution of
disputes and a highly visible symbol of government under the rule of law. . . . Good
judgment and adherence to high moral and personal standards are also Important.

The Commentary to Canon 3B(8) empha:;lzes the importance of conductmg Judlmal business in a

timely and responsible manner:

In disposing of matters promptly, efficiently, and fairly, a judge must demanstrate due
regard for the rights of the parties to be heard and to have issues resolved without
unnecessary cost or delay. Contalning costs while preserving fundamental rights of
parties also protects the interest of witnesses and the general public. A judge should
maonitor and supervise cases so as to reduce or eliminate dilatory practices, avoidable
delays and unnecessary costs. . . . Prompt disposition of the court’s business requires a
judge to devote adequate time to judicial duties, to be punctual in attending court, and
expeditious in determining matters under submission and to insist that court officials,
litigations and their l[awyers cooperate with the judge to that end.

The failure of a judge to promptly and efficiently dispose of the business of the court when
there Is no valid reason for the delay reflects adversely on the entire judicial system. Prompt and
efficient disposition of cases is important to litigants, necessary to prevent backlogs, essential to the

proper administration of justice and necessary to promote the public’s confidence in the integrity of the
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Judiciary. Reépondent has 34 years of experience on the bench and should know better than to delay
*?‘--‘entry of an order oh the pretext that the attorney wants to appeal his fee, Such an appeal could never

take piace untr! a flnal order has been entered because of the long standmg max:m that “a court can

: only speak through |ts orders * State ex rel, Kaufman v. Zakarb 207 W, Va 662 671, 535 S, E 2d 727,

,f";‘:;”736 (2006) See a!so Daws v Mound View Heafth Care inc 220 w Va 28 640 2.d 51 (2006) and‘m' |

' -..f.-:‘smtev white, 188W Va. 534 42555 d 210(1992)

g tt is also ctearly |mproper for a Judi

|ssues such as whether to file a cwrl comp amt or retriev an automobrle Communicatlon hmlted strlctly_

-"""to procodural matters, such as schedulmg a hearmg, i p mrss]ble However any discussion of facts

‘:factors or opimons that mrght tend to lnflu nce a courts determmatlon as to the outcome of a case

hould take p[ace in the preseoce of all htigants. Improper ex porte commumcatlons depnves absent;‘:

_ﬁ\partres ofan opportunity to respond may imply blas for a Iltrgant, of may msmuate |mproper mﬂuence

R 'communscatron c‘o.ncernmgﬂany matter that may be the SubjECt of a judimal proceedmg, such actron
, 'c.outd necessztate drsquallficatron Just as lt drd in the case complained ofhere |

Respondent also should know better than to prepare a Motlon to Set Asrde Judgment for a
Iitigant By domg 50, Respondent gave the impression that he was blased in favor of Mr Eloirzazi and ‘
Mr. Ford. Under our Code of Judrc:al Conduct a judge can orowde procedural accommodatlono that. :
afford a pro- so I:tlgant an opportun:ty to have his or her case fairly heard wrthout raising questrone |
about a judge’s impartiality. However, a judge overreaches when he or she provides judicial assistance
innthe preparation of a pleading: o |

in asslstlng a person in preparing a petition to Initiate a summary praceeding, the justice

would necessarily consider an ex parte communication from the proposed litigant and
would receive factual information, the accuracy of which could not be contested by the

al offrcer to have ex parte commumcatlon about substantwe R

,"_Moreover the mformatlon gleaned may be mprecrse or incomp[ete Fma[ly, : Iudge has a duty to try to' | '__.; ke

; -Zmimm:ze the numher of cases in wh;ch he or she is drsquafified Ifa Judge permlts [mproper ex porte -




adversary party. For this reason, it would be improper for a justice to provide such
assistance to a petitioner.

New York Judicial Ethics Advisory Opinion 1988-36 (town justice precluded from assisting people In the
preparation of petitions and notices in summary proceedings to recover possession of real property
because it does not accord every party with a legal interest in the matter a full right to be heard). See
also In the Matter of Fouty, Complaint No, 12-2010 (Kanawha County Magistrate admonished for
helping a friend write a peace bond).

pased upon the foregoing, it is the decision of the Judiclal Investigation Commllssion that
Magistrate Ward Harshbarger, Ill, be disciplined. Accordingly, the Judicial Investigation Commission
hereby publicly' admonishes Magistrate Harshbarger for his conduct as fully set forth in the matters

asserted herein and warns him to refrain from engaging in similar hehavior in the future,

* ok kK

Pursuant to Rule 2.7{c} of the Rules of Judicial Disciplinary Procedure, the Respondent has
fourteen {14) days after receipt of the public admonishment to file a written objection, If the
Respondent timely flles an objection, the Judicial Investigation Cominission shall, pursuant to the Rule,

file a formal charge with the Clerk of the Supreme Court of Appeals of West Virginia.

Ronald E. Willson, Chairperson

Judicia! Investigation Commission

&4-7/5

Date

REW/tat



